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.A.
%

INTEREST OF AMICI CURIAE
Aspici are threcorgamzanons together representing over 360 institational mem-
basofthcpmf&siomlhigb:rfeduaﬁou community. The Association of American Law

Schools represcnts 162 of the nation”s law schools. The National Association of State Universi-

tics and Land Grant Colleges is the nation’s oldest higher education association, currently repre-

‘scating'202 colleges, tnivrsitiés and university systéms. The Committee on Institntional Coop-

eration is an academic consortium of twelve major research universities, inchiding Indiana Uni-
versity, Michigan State University, Notthwestern University, The Ohio State University, Perni-
sylvania State University, Purdug University, the University of Chicago, the University of Il
nois, the Umvemty of Iowa, the Umvemty of Michxgan, the Umversxty of Mimmesota, and the
University of Wimsm—Mzdlson. Waync Statc Umvasxty isa pubhc rssearch mnvm:s:ty lo-
m:edmm;bzgm, wlthﬂme]algstgmdnatesmdcntpopulanonmthcoom

Amm andthﬂrmcmbe:sareoonnmttedtomamammgandmprovmgthethw

Yul

ofadncahonthmrmstttuﬂoﬂs;novﬂe. Theyhzvelamedﬁ'om extensive expencncethatthc
quality of educaiwn for aﬂ students is greaﬂy mhaneed When student bodacs mclude persons of
diverse backgrounds, mmmﬁs, and acpcnm-m, mcludmg diverse racial agd ethmc make-ups.

Amici therefore beheve that 2 dec:xsmn advase o t.hc Umvemty of Miclngan prohibiting any

8,30
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consideration of race in the admissions decisions of public instimtions of higher education (or
private institutions that receive federal fimds)! will significantly undermine the ability of educa
tional institations to proﬁdc students with the highest quality academic experience and to pre-

pare them to contribute effectively to socicty after gradnation.

! Because plaintiffs have filed Title VI claims along with their § 1983 constitational
claitns, the tule applicable to the public defendants in these lawsnits will necessarily be applicable to pri-
vate mstitations as well. See Guardians Ass'n v. Civil Serv. Commi’n, 463 U S. 582 (1983).

vi

9730
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The Supreme Court has long embraced two fimdamental principles that govern

this dispute. First, it bas recognized the pivotal role public schools, including mstitgtions of
highcr education, play in “the preparation of individuals for participation as citizens, aud in the
preservation of the values on ‘;vhich our society tests.” Ambach v. Norwick, 441 US. 68, 76
(1979). See Sweart'v. Piiriter, 330 U.S. 629; 634/{1950); see also San Antonio Sch. Dist. v. Rod-
riguez, 411 U.S. 1, 30 (1973) (achmwledgmg the Court’s “abzdmg respect for the vital role of
eduocation in a free society™). This role — part of the public mast — mvolves the development of
peopie with sklﬂs,credennalsandvalues,notmcmlytherccogummandmwatdmgofsmdmt
aocomplxshments wher in the educauonal pmcm Second, the Coun has keld fhat higher ed.u-
cation ipstitutions have “a substannal :nter&t that hglumately may be served by a pmpm‘ly de—
vised adIBlSSIOH.S program mvolvmg the oompenuve consxdemnon of race and ethmc origin.”
Regents qfrhe Uniy. ofCaI v. Bakke 433 us. 265 320 (1978).

Inh.ts ccmirollmg opimontakke,Jushce Powell focused on the unpomnt fanc-
uonad:ve:sestudmtbodyservsmﬁmhmngmvemus educauonalm:suons. See id at
311-15. He aruculated two pnmary reasons Qﬁy d1vc:sx1.y mcludmg xaaal and ctbmc dwcrsxty
materially advances thc ednmnonal pm (I) “{t}hc atmosphere of spemlahon, expertment
and creation’ — soesentnal tothequahty ofh:ghereducauun mmdeiybchevedtobepmmoted
by a diverse student body 438 US. aI 312, and (2) “thz nation’s future depends upon leaders

uamedthmu@mdcm:pome mﬁleldeasandmomofstudQﬁSasdzverseastmsNauouof

many peoples,” id. at 313 (quoung Keymkzan » anrd of Regents, 385 U.S. 589, 589, 603

(1967)). In essence, them, Jusnce “Powell recogmzzd that diversity comtributes ﬁmdamenta}ly

‘both to the cogmitive lazmmg proc&as znszde the acadmmc setting and 1o the fostenng of values

1a/30
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and skills that enable stderts to make effective societal contributions outside of the educational
eavironment — the twin missions of higher edncation. Fortifying these principles is the mnder-
ngMmmmmmmm&pmmwmim&Wm%m
for itself . . . who may teach, what may be tangft, how it shall be taught, and who may be ad-

mitted to stody,” m order to further the First Amendment interest in preserving ehicators ability

1o foster a “robust exchange of ideas” through the seléction of a diverse student body. Id at 312,

The fundamental lessor of Bakie is that the beneficial effects of diversity on the
acadeniic exi)aieuce ~both in terms of le:;ming outcones and promotion of democratic valnes ~
distingnish thc compellmgmterwtmattammgmml diversity in higher education from the m-
permissible ob]ccuve of attammg racial dlvm'sny for its own sake. In Bakke, Justice Powell re-
Jectedthenouonﬂxatgovcmmtmzyprefa-“mmbm of zmy one group for po reason other
than race or ethmcongm, bemethaus srmply “d:scnmmattonfonts own sake,” which the
“Consnttmon ibrblds." Id at 307 Tlms whsle govemnm may not seek simply to achieve “ra-
cial balancmg, see Cuy qr' ch]vnond v. .LA. Crasor: Co 488 US. 469, 507 (1989) it may pur-

sue a pexmissible and ovmchmg msmzazoml ObJeCthC. In higher cducation, as Just(cc Powell

observed, d.wets:ty dxrecﬂy furthas ﬁmdamcntal govemmemal objectives: enriching the aca-

demic and mhellectual cxpmence ofall studcms $0 28 fo enhance ther cognrhve abilifies and
promote their cmc parﬁmpamm, ma manner that sxmulraneously Promotes other constitpfion-

ally szgmﬁcam valnes mcludmg r&cpect for the autonomy and institutiopal oompcteuce of edu-

cators to dcvelop awc!l-mrmded studmt body and promouon of the First Amcndmmt inferest in

thcrobustexchangeof xdeas. 'l'he SupmeComthasnevmdcparﬂodﬁ'omthcsccmmltencts

PAGE

11730
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L  Educational Institutions Have A Compelling Interest In Diversity, Including Racial
And Ethinic Diversity, In The Studeat Body.

Thcugbxoonnecuonbetweendwersny and the mission of higher edncation is the
heart of the constitutional analysis. As shown above, Justice Powell idenfified three reasons in
Bakte that colleges and universities have a compeiling inferest in diversity, inchuding racial and
ethnic diversity: (1) such d!versrty rmpmvw actual educational owtcomes, (2) it enhances stu-
demts’ ablhty To be Iezdlérs“m a phluralistic socxcty éand‘ @) it advances separate coustitutional
goals. See Bakke, 438 U.S. at 31i-15. Since Bakke, amici and other educators operating 1n a va-
riety of institotional settings, as well as academics, sc:enusts and sociologists studying the edu-
cational pmcws, coz:s:stmﬂy have aﬂi:med the zmpoztznt role diversity plays in accomplishing
the academy’s goals of cogmtwe d:vclopmcmt and prepamnon for leadership in 2 ploralistic so-
ciety. Indwd,farfromcal]mgBakkesprcmzss mto qucstlon, twodecadsofhmds:g:xonly
have reinforced then: aacuracy

A. vaersity Dlrectly Furﬂ:ers 'l‘he Cognmve Lcarnmg Process. |

As Iusucc Poweﬂ recognzed = Baldce “[p]eople do not learn va'y much when
they are sun'ounded only by the Iikw of themsetvw Baldce, 438 U.S. at 312—13 2 48 (quoting
Wifliam G. Bowen, Admmwns andtke ReIevarzce quace, Princeton Aluromi Wkly., Sept. 26,
1977, at 7,9 (‘mtemal quo!znon madcs Ommed)) Rather “{a] great deal of learning occars .
through mtcracuons among studenfs of boﬂ: sexs{,] of different races, religions, and back-
grounds whoareable dlmcﬂyormdnecﬂy,toleamfromﬂ:exr&ﬁ'ercmandtommulale

one another to recxamine even then: most deeply he}d mpﬂons about themselves and their

world.” Id. (quoting Bowen, supra, & 9). Experience and research confirm this observation.

12/3@
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e

1. Educators’ Experierce Confirms The Value Of Diversity.

Amiici and other higher education professionals long have shared the strong belief
— bom of experience — that diverse student bodies conmibute to the educational mission in both
formal and informal ways. For example, the 62 leading rescarch universitics that make up the
Association of American Universities (“AAU™) affirm that “{a] very substzntial portion of our
curticulum is enhanced by the discourse made possible by the heterogencons backgrounds of our
students.” AAU, On the Importance of Diversity in University Admissions (Apr. 14, 1997) (at-
tached at Tab A). In addition, “a significant part of education . . . takes place ouside the class-
room, in extracurricular actrvm&s Whm students learn. how to work together, as well as to com-
pete; how to c:xercxselmdm‘shlp asweli astobmld consensus.” Jd This nexus between diver-
sity and the educational mlssmn xs rclta'ated by a coalidon of 67 different gher education or-
ganizations — zeprwenhngahnostevel}'hgha‘educanoamshﬁmqnandemnymthewmtyz—
as well as by the principal coalmon of Ammcan law schnols, amicos AALS. See AALS, Stare-
ment orn Diversity, Equal Opporlamzty and Affirmative Action, November 1995 (“Different back-
grounds affect the way people see the world. These differences emrich learning [and] scholar-
ship - . . . [Diversity is} ﬁwminzeimalpm;uim")(artachndatrabC)’

Nonethbeless, wln'lc anm:l recogun:e that dwcrsrty enbances the cognitive leaming

process in colleges and vmtvczsmw, thcy do not behevc por do the policies of educational m-

2 On the Importance of Diversity in Higher Education (statement signed by 67
higher edncation organizations) (“We Jeatn from those whose experience, beliefs, and perspec-
tives are different from our own, and these lessons can be taught best in a richly diverse intel-
lectual and social enviwnmmt."} (aitached at Tab B). '

d See also American Association of University Professors (“AAUP”), Diversity &
Affirmative Action in Hzgher Educirion (explaining that “the necessity of diversity is stronger in
higher education then in any other coptext™) (aitached at Tab D)-

13730



¥

NOV-16-99 11:52 FEOM U OF H SCH OE SOCIAL ID:80895653964 PAGE

&

L7 vuars oo

T 2wy aa o

stitutions assurne — that members of particular racial or ethnic groups share any particular view-
points of perspectives.  Such race-based stereotypes would clearly violate fimdamental constitu-
tional norms. See J4. Croson Co., 488 US. at 493, 510; Metro Broadcasting, Inc. v. FCC, 497
U.S. 547, 602 (1990) (O’Connor, J., dissenting). Cf Show v. Hurat, 517 US. 899, 904-05 (1996);
Busk v. Vera, 517 US. 952, 980 (1996) (phmn'lity opimon). Rather, the benefit of racial diver-
sity follows from the fact fhat race or cthnicity generally. (though not always) influences an mdl-
vidual’s life experiences, and these experiences, in ture, inform (though do not pre-determine) an
mdividual’s perspectives. See William G. Bowen & Derek Bok, The Skape Of The River 279
(1998) Amallyandethmcally d:varse studmatpopulahonzstims significantly more likely than
2 homogeneous body m pxoduce mdxv:duals wzth a btoader rangc of a:pentmcw and perspec-
tives, whzchwﬂl enham:ethe cogmuve leaunngpmwss,

In rccognmng th:s lmk betwm hctm'ogenmty and diversity of viewpoints, how-
evex, it is importagt to emphamze ﬁ:atthcre is noncar. correlation or pre-defined nexus between
racial and ethric. ldem:ty a.nd mtelleutual petspecuva No two md:v:duals are influenced in the
samewayevmbyaslmedexpenence, mchascommonmembcrslnp manxdmuﬁablemmalor
ethmic group. Each mdlvu!nzl s paspecuvc 1s, therefore, always unique. What diversity fosters
is thus not an. exnbange of group petspect[ves, but mthcr a multitnde of individual pa'specum
See Jonathan R. Alger ﬂze Educafzoml Value Q‘" Dzvmzty, 83 Academe 20 (Jan./Feb 1997).
The pursuit of 2 racxa].ly aud ethmcally dtvase suxdmt body, 1o, other words, is not based on the
assumption that mdmduals who shzre 2 common raclai or ethnic background will also share
common wcwpomts that must be repmcuted in the educationat setting. R.alha' eack mdividual
membcrofmchagroupmllhavetmzquepempecttv% and the range ofthweumqueperspec

149/30
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ﬁvgwmbebmada-mdﬁeeducaﬁomm@wimofaﬂmmsmondinglydcha—if
individnals with diverse backgrounds are included in the composition of the student body.*

. 2.  Empirical Stadies Confirm The Impertance Of Diversity To Cognitive
. ay

In addition to the consis@e;nt gxpcrimcc of educators, extensive enpirical research
conclusively establishes that dwemty plays a vﬂal wole m fostering cognitive development.
“[TThe literature mggm that ;!ivetsily mmatwc’s posmvely aﬁ'ect botiz minority and majority
students on campus. Signiﬁcantly, diversity initiatives have an impact not only on stedent ath-
tudes and feelings toward intergroup relations on campus, bat also on institutional satisfaction,
involvement, and academic growth,” Association of American Colleges & Universities
(“AACU™), Diversity Works: The Emerging Picture of How Students Benefit, at v (1997).

Alexander Astin, one of the foremost expests in this area, surveyed 25,000 stu-
dents in 217 four-year éoﬂeg%_and found that campus diversity correlates with “widespread
beneficial effects on 2 student’scogmttvc .. development." See Alexander W. Astin, Diversity
and Msiculsuralism on the Compus: How Are Stidents Affected?, 25 Change 44, 48 (1993).
According to Astin, “the weight of the empirical evidence sbows that the acmal effects on stu-
dent development of emphasizing diversity and of student participation in diversity activities are
overwhelningly positive.” Alaander W. Astm, Wimz Matta‘s in College? 431 (1993). A sub-
sequentt study by M.J. Chang, Who reviewed data from both a 1985 survey of 11,600 first-years

at 300 colleges and universities and a 1989 bllbw—up survey of the respondents, supports Astin’s

¢ Although educational institutions of course have 2 compelling interest in the con-
sideration of race only where it is necessary to achieve racial diversity, there is strong evidence
that in many cases an absoluts prohibition against any consideration of race will dramatically
undermine the diversity of selective educationzl programs. See generally Linda Wightman, The
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conclusions. Chang’s study found that, for all students, but especially for majority stadents, the
“environmental and experiential components of a [racially] diverse campus have positive edfects
on retention, overall college satisfaction, college GPA, and intelicctual and social self
confidence.” AACU, Diversity Works, supra, at T8 (discussing findings of M.J. Chang, Racial
Diversity in Higher Education: Does a Racially Mixed Student Populazion Affect Educational
Outcomes? (1996) (unpublished Ph.D. dissertation, UCLA).). And other studies, involving small

groups, have fonmd that exposure to ractal and ethmic diversity measurably fmproves coguitive

ability, and that members of hétemgeneous groups typically devise more creative solutions to
problems than members of homogeneous groups
Theanﬂtanalyasochghereducaﬁonsuldmts * performance submitted by Pro-
ﬂssorPalnc:aGurmmthmeIawmntsconﬁrmssuchr&sults Asdctmledmthehmmrcsmvey
mhcrrcport,rmchhmdemoustatedthatmostpeopledothevastmajomyofmmmhng
“automatically.”™ Onuofthefcwsomof]asantomauc,mdmereﬂectweﬂ:mbng,xsa
sxgmﬁcantd:angemsoaalenmmncnt. Smhachangcmdstoaeatea “cognitive disequilib-

Threat to Diversity in LegalEducma. 4n EngmnoaIAnalym of the Consequences of Aban-
donngaceasaFactormLawSakooIAdim.mmDaaswns T2NY.U. L. Rev. 1 (1997).

* See T. Cox, I, Cultural Diversity in Organizations: Theory, Research. and
Practice (1993); P.L. McLeod ét al ‘Etkmc Dzvem:ty and Cremivity in Small Groups, 27 Small
Group Resmrch248(1996) '

¢ See, e.g., J.A. Bargh, ’H:e Automaaczzy ovaeryday Life, 10 Advamces in Social
Cognmonl(1997) Co D R

16730
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riam,” forcing individuals to think outside the “script” of their past experiences.” When people
think less antomatically, they think more deeply and, as 2 resnlt, leamn more effectively.®
Becmmeofmfdrmatebmpasistempatwnsofresidenﬁalandooc@aﬁonﬂm-
cial segregation in this country,” many-students begin their higher education experience withont
having had substantial previous contact with individuals of different racial and cthnic back-
‘gronnds. Thus_. thﬁdlvemtysmdms experience on campus and in the classroom ofien presents
precisely the sort of altered sogial enviromment that l&csens.tbeir tendency to think “automati-
cally,” improving their “reflective judgment” and hence their actual cogpitive abilities.”’ AsPro-
fessor Guri potes: “Becanse studen:s in late adolescence and early adulmood are at a citical
stage of developmcnt, dlvcrszty (ranml, econonnc 'iizm‘égmplm’;, and cm!tmal) is cmczally im-

portanr in enab!mg them to beoome consaous lwners and cnncal thmkers, and preparmg them

\ “-“‘lr‘,,( *;,

to beoome acuve pamapams m a d.emoc:auc soczery Expext Report of Patnma Gur (“Gurin

Fis

chort”) a 102-03 (etnphzsu; deleted) o
Prof&or G'urm s anpmcal dam suppons t!us oonc!nslon. Revwwmg “longitudi-

-L(‘

nal”dataﬁ:omadambaseoollecnngrwpomﬂomover90005mdemsmneady200wﬂcg&s

andmnvexsru&sovcrapenodofsevcralymasweﬂasdmﬁomaUmve:s:tyomehxgm

7 See,e.g,DN Rnble,APkaseModelofTransztwns CogmzzveandMotzvanoml
Consequences; 26 Advances mExpenimental: Soc. Psych. 163 (1994); E.J. Langer, Rethinking
the Role of Thought ir Social Interaazon, 2 ‘New Dn‘ecuons in Attmbution Res. 25 (1 978).

® SeeRuble,supmnoteé Langer.wpmnoteG

? See Nancy Deuton, The Pemstence of Segregation: Lmks Berween Residential
Segregation amiSchoolSegregatzon, 80 Mimn:. L. Rev. 795 (1996).

1 See PM. King & K.S. Kitchener, Developing Reflective Judgment: Understand-
ing and Promoting’ Intellectual Growth and Critical Thinking In Adolescents and Adults (1994);

PM. King & B.C. Shuford,AWtfauItulezewlraMoreCognmvefbempla View, 40 Am.
Behav. Saer:d:!st 153 (1996} o
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sidy involving 1,321 suﬁm-ﬁomthemﬁversity,Gﬁfomd“étongevidm for the fmpact
ofdiversityanl;amhlgoutcom” Gurity Report at 118. Her results showed that students with
the greatest diversity in classes and in informal social interactions “showed the greatest cagage-
mentmacﬁwthinkingpmmé,gmwminﬁmﬂmmﬂmgagemmtmdmﬁwﬂm,mdgmmh
m inteflectual and academic skills.” Id. Inferestingly, while racial drvmty had a sigpificant
posrhweﬂ'edonle&mmguumomsformalmmopmGWsmnnswm “especially im-
pressive forwhite sm-icnts I Wh:testudenlswho expmenoed diversity in classes and i, 50~
cial interactions exhﬂ:itedthegzmam gmwthincomplex thinking sbilities and mtellectnal moti-

vanon,resultswhxchpetszstedweﬂpastgl'aduman. Se¢ id. at 118-19. Professor Gurin’s study,

Wi

andthcrmrchprcdatmgﬁ,empméanyvahdatewhatthosewhomakcthcn-hvmgmhxgha’
educahonak&dyknew malande&:mcd:vamtyhasagmﬁcantbw:ﬁaa]@ﬁ'm onacmal

LAl i ‘ i ST r

.‘.: RN

1eemmg outcom&s of all stndcnts, mmonty and majonty ahke. )
| The beneﬁcxal rwalrs ofdxve:szty axe found not only i the wntem of under-

gzaduatesmdy thcfocalpomtofmostoftheresmh,butalsomtbeoontextoflzwschooledu-

;-"{:__.d fah e . -/w

cation “Thc Iaw s:hool, the provmg ground for legal mmuxg and pracnce, wnnot be effective

b i DEY

mmMmﬁm&em&hMMMmummmcﬁmehwmtm chsmdentsand
noonewhohas;mchcedl;;v;c;;igcﬁésetc:tstﬁ;xﬁmmdmncmnm,movedﬁomﬂm
mmplayofld&sandthcexcha:llgeotl\il;w.sv;@i\fvﬁchthchwmwnccmed. Sweattv Pain-
zer339U3629 634(1950) ’ | o

| chal educanon, whtch IS based m;dy onﬂxe mm'chmge of ideas between stu-
dents andbetwccn studcnts andpmf&ssors, is sxgmﬁcantly enhanced by diversity m the student
body. AshofmsorKentSyvemdmtedmhsexpatmpoﬂ,mostﬁm-ymhwschwlsunhze

iy g

ﬁchocrancmcthodoftmchmg,mwmmprot;mscaﬂonstudentstoanswerasenwofqﬂw

PAGE

1830



=

NOV-16-989 11 S4 FROM:U OF H SCH OE SOCIAL ID: 8089565964 PAGE

AAAAAAAAA

tions in rapid fashion. This teaching method “consciously seeks to make the students think, to
Iwmfmmeachoﬁzér,zndWImfobqabletqseeanysetofﬁctsfrOmdifﬁaemmintsofvicw.
Studemsmexpwdwdrawnponmekmbackgmundsmdwpeﬁmcmmmswahgqm
uonsandmmakmga:gumcms.” Expert Report of Kent D. Syverud at 266. By challenging stu-

dents’ presuppositions, “‘[r]aciai heterogeneity dramatically enhances the ability of the best ac-

‘tive, Socratic teaching to achieve its putposes”: I For instance, Professor Syverud notes, stu-

dents entering law school often assign o people of different races and ethnic backgrounds view-
points that are uninforrned by ekperi&nce or direct dialogue with a client or adversary. In a di-
verse classroom environmment, however “common assumptions azbout viewpoints of different
mcsmwnsmuﬂymnﬁoﬁwdbyﬁmkdxscusmonthaxaum&mﬁrmsmdatumespm—

!
n

foundly confmmds those assnmpnons. Id. Th:s MMVe process broadens smdents mcposure

amd enbanc&s thw abmty to thmk deeply and reﬂectwely, thus improving their abxlny to leam.

B; Dwersity Furthers The Educatwnal Geal Of Preparing Stndeats To Con-
‘tribute Effectively To Society. - :

The: posmve wm‘ribm of diversity to the missjon of higher education is not
Tmited to nnprovmg the leammg outcomes.of mdmdaal stodents. The “preparation of individu-
als for partu:xpanon as citizens™is-among the primary purposes of public education in this coun-
try, Ambach v. Narwzck, 441. U S 68 76 (1979), and in order to participate as citizens, individv-
alsmustbcxmbuedmth ﬁmdamemalvalumnecmszrytothemmnmanceofadcmocrancpo—
hifical system.” Bethel Sch. DtSL Na 403 v. Frasa, 473 U.S. 675, 681 (1986) (quoting Ambach,
441 US. 3176-7'}) Ofthwe“ﬁmdamenmlvaluw perhapsnoncarcmoremportzm&m
equality and tolerance As Jnsnoe Powell has stated, we are, indeed, a “Nation of many peo-

{

ples,” Bakke, 438 U. S at 313 and 1t ls thaeﬁ)re a profomdly important daty of our pubhc edu-

19/3@
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cational institutions “to proparc studeats to Eve in a pluralistic society.” Swann v. Charioze-
Meckienburg Bd. of Educ., 402 US. 1,16 (1971). Institutions of higher education take setiously
mmuyandhavcmgnimd;smsmmgmyamdaymmmmmmny
diverse and socio-economic and political issues become more global. See AACU, Diversity
Works, supra, at 3.

ST N Ednmteis’ Experiences :Confirm! The Importance Of Diversity In
B Prcparmg Stndmls ’l‘o Funcﬂon Eﬁ’mtxvelyInAPlumhsuc Society.

The nation’s colleges and universities are nearly uniform in their experience that
preparing students to live and finction in a pluralistic society requires educating thewm in a di-
verse cavironment: tbat includes racial and ethnic diversity. See On the Importance of Diversity
‘in Higher Educatzan. Supra (sl}atcment sgned by 67.haghcr educauon orgamizations). Leaders of
62 of the nation’s fon:most mcarah umvcmnw nicludmg the University of Michigan — like-
wise reoogmze the:rpnbhc responsibility to “edncate exceptional people who will serve all of the
nation’s d:.ﬁ'erem commmmities.” AAU, Or the Importance of Diversity in University Admis-
sions, mpm ! For this. xeasen,’ edncaxors have redognmd that “ftfhe evaluation of an individual
| applicant . . . canmot, thexefore:be based ona DaIrow or mamly swnstwal deﬁmﬁon of merit.”
Id. Rather, “[t]hse conoept of ment must takc fuJIy mto accoun: not only academxc grades and
standardized twt scotcs, but also the many mq::anuﬁable hmman qua.lmae and capamtls of indi-
viduals, mcludmg theu- pro:mse for connmm:g ﬁmxre deve}opmg id., as well as their “poten-

tial for lmdetshm ..o a heterogeneous democmnc soczety

......

Cik el :-

" See also AAUP Dzvmty & Aﬁrmazzve Action in Higher Eahcazzon, supra (not-
ing the finportance of dlv‘e:sxty m prcpaxmg students Jor “life in the working world™).

'1'1 -
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2. The Empmcal Dm Substantiates The Nexns Between Racial And
Ethnic Diversity And Effective Leadership In A Pluralistic Society.

As with cognitive learning, the considered judgment of higher education profes-
sionals that racial and ethnic diversity significantly improves the ability of students o contribute
successfully to aplm‘alisticso}cietyis.conﬁunedby extensive empirical data. The empirical
pmof begins with the understanding that racial isolation breeds stereotypes and prejudice, and

“equalstmscmabetwemmagontyandmo;nygmnpsmﬂmpmntofcommongoals”
tbereforetmdstodiruinishmhprejudice. Gordon W. Allport, The Nanure of Prejudice 281
(1954). Not surprisingly, this wnderstanding is confirmed by a vast range of social science re-
search.® This tweamh s"hows,‘however‘ ﬂzat ms ot _)ust any mtmcxal contact that necessarily

...,’

mmproves racial relanons or prcpares smdmts to ﬁmcuon e&'ecuvely ina plura.hst:c society.

Rather ﬂmmoabmeﬁadcﬁ‘weo;;&v;é;ﬂs,;ﬁ;xmdsmwhmthﬂcarem“duﬂued

comactsmwhxchmembersofdzﬂ'erentzzmalandcﬁmlcgrmxpsstandonequal&otmgl3 Such

condxnons cleazly are pr%em m the educanonal mwronment, wherc members of different

groupssharethesmcstams swd{mis andarempmsmtofthemegoal obwnmganedn-
e

cation. Asarmulgbolhﬂ:efomalandmfomalmnmomwmnmmsﬁahtaemal

oomctthatpromotmmumﬂmdersmdmg,tolmccandmspect Valunsmtegmlboeﬂ‘ect:ve

oL M 1

pﬁformance in aphn-ahsuc socwty

oo See e.g., D Powets & C. Elhson, .Z'uta'raczdl Corztact zmd Bladc Raaal' Attitudes:
the Contact Hypothesis and Selectzvzly Bias, 74 Soc. Forces 205 (1995); Powets & Ellison, The
Contact Hypothesis and Racicl Auzmdes Among Block Americans, 75 Soc. Sci. Q. 385 (1994);
C. Smith, Back and to the Future:' The Intergroup: Conzact Hypothesis Revisited, 64 Sociological
Inquiry 438 (1994); L. Sigelman & S: Welch; ke Contact Hypothesis Revisited: Black-White
Interaction and Posttive Racial Attitudes, 71 Soc. Forces 781 (2993).

2 SeeW. Stcphan&I Bngham Im‘agra@ Contact: Introduction, 3 J. Soc. Issues
1(1985),61ch90:1:3th9 ¥ 3 | |

IFTANR PR
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Professor Gmm’s examipation of these “dm;may effects” demonstrates that d-
versityinhighcredncaﬁonfoﬁgsmebvaiuﬁandatﬁnﬁs. Her study found that students “who
experienced diversity in classroom setfings and in jnformal interactions showed the most en-
gagement in various Tomns of citizenship, and the most engagement with people from different
races/cultures.” Gurin Report at 126, Likewise, “[dJiversity éxperiences during college had im-
prcs.mveeﬁ'edsouﬂxeemtto»whchgmdndtwmthenanomlstudywmlrvmgracmﬂyordh—
mcally mtegrated lives m the post-college world” I4 at 133. Simklarly, Williarm Bowen and
Derek Bok’s study of more than 80,000 students at 28 selective colleges and universities in
chssmentenngm 1951, 1976 and 1989 wtabhshed clearly that diversity mgmﬁcanﬂy improved
theabmWofsmdmnsto getalong”mmpeopleofdﬁcrcntmandmﬁnnesthmughnut&mr
Tives. Bowm&Bolgsrqmz az220—29 SR

In sum, d:vaszty not iny broadens smdmts exposure o backgmunds and per-
specuv&sthcymaynotptmouslyhzveenoomteredoroons:daed, butsmdents educa:edma
dtve:seeuvxronmmtmewtablyleamthatmdmduals ofapmmhrmceorahmawdomtpw

i

sess homogenwus v:ewpomm, whlch fl:lrther chaﬂcnges theu' pmnpposmons and breaks down

!

mﬂm SeeAALS Onthelmpomnceoszverszzymﬂtgherﬁ'ducaimn supra(“Dl- )

vetsity chalienges stereotyped preconcepuom 1t emomagw critical ﬁmhng; and 1t hclps stu-
dentts learn to commmcaize eft'ectwely wnh pwp!e of vaned backgrounds ).
C. Dzvemty Fm'ﬂlers '111e Consmuuona!ly Significant Goals Of Preserving
: Educators’ Discretion To Select A Diverse Stadent Body And The First
Amendmeut Interat In A Rebnst Exchange Of Ideas.
Inaddmonmmivanmngthsedumm&velopmmtofsmdmtsmatleasthvo

mportant ways, leCISIty pmmotes dJstmct valm of oonstnﬁ:honal sxgmﬁmoe, ncluding re-

3

PAGE

22/30



NOv - IE SS 11 55 FROM:U OF H SCH OE SOCIAL ID:-8089565964

A s wes

spect for the antonomy and institutional competency of educators to select a well-rotmded stu-
dent body, and the oomFiIstAﬁendmmtinmﬁ:thambnst exchapge of ideas.

Decisions about how best to encourage inteflectual dialogue — including those re-
lating to the composition of the stadest body — arc profoundly “acaderic judgmentfs).” and
hence entitled to a special mmsm-c of respect. Board of Curators v. Horowitz, 435 US. 78, 89-
90 (1978). . As the Supreme-Court bas stated, if, 25 4he law: holds, courts generally are not well-
sitated to review public agem:y personnel decisions, see Régenu' of the Univ. of Mich. v. Ewing,
474U.S. 214, 226 (1985) (citing Bishop v. Wood, 426 US. 341, 349 (1976)), “fax less [are they]
suited to evaluate the substzmce ofﬂlc mnlutude ofacademlc decisions that are made daily by

]

faculty mmba‘s of pubhc educanoual msumtmn.s,” zd. Such demsmns, the Cour: has explained,

N

“ceqmre anexpen eva!uanonofcumulanvcmfomanonand [are]notmdﬂyadaptedtoth::pm-
cedural tools of Judmal or adnumstmwe deasmnma.hng ” I (quotmg Horomtz 435US. at
89~90) For this mson, “[u}mVen;rty ﬁaculues must have the widest mnge of d.xscreuon in mak-

mgjudgmemsasmﬂmmdmcparbmmofaudamsmdﬁmrennﬂemwwpmmomnor

i‘«

gmduauon P atzzs n.11‘(qmuﬁgﬂorom 435U.S at96n.6 (Powell,I conmm:xg)) See

’A“WW

afso San Antomo Sch Dzst. y. Rodngua, 411 U s 1 42-43 (1973) (emphasrzmg court’s “Tack of

spcclahzed knowledge and expextnse” mn educahonal pohcy, and explam:ng that “the _mdlc:azy is
weu-adwsed to reﬁ'am ﬁom nnposmg on t‘ne Sm mﬂexible eonsutnmonal rwtramts regarding

cdnwuonal pohcy)

In addmon, as Iusuce Powell obsewed n Bakke, the pursmt ofracxai dxvemty
promotes adlstmct cunst:tuuonal mterﬁt,”Ba&e 438 U.S at313 the Fost Amcndmentm—
ter&stmthe“mbustexahzngeof:d&s Seetd.at31113 Academchreednm, jusnocPowell

recoguzed, “longhasbwnwewcdasaspmalconccmofthefnstAmmdment’ because the

1

o }'ﬂ

PAGE
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“Nation’s fiture depends upan leaders trained through wide exposure to that robust exchange of
ideas which discovers tyuth ‘otf.ltofamulﬁuxieotftongus, frather] than through any kind of
authoritafive sdecttor_’” I at 312. -The valoe of the “robust exchzmge of ideas” follows from
the First Amendment’ scommmnantothe“matketplaoeofxdms,”RedLmBmai Co.v. FCC,
395 U.S. 367, 390 (1969), which “rests on the assumption that the widest possible dissemination
of mfmmanon ﬁ‘omdiverscaﬁd autagonistic sources isiessential to the welfare of the public,”
Associated Press v. United States, 326 USS. 1, 20 (1945). Becanse the “college classroom with
its surrounding environs is peculiarly “the marketplace of ideas,”” Healy v. James, 408 U.S. 165,

180 (1972meatwn1mthmma“pemﬂ1ady”stmgcmsumnonzlmterstcoma¢m“the
widest pom'ble dJssennnailon of mﬁ)rmanon ﬂom dwasc som Assoczated Prms 326

U.S. a1 20. _ o . _
t . ' B I I
i . ;x P '
In sum, J‘ustzcc Powell’s conu'o]]mg opmlon in Bakke togcther w1ﬂ:-. twenty years
of expc.nence, estabksh thax oollegm and umvemmw have a compellmg interest in thc pursuit of

A 4{4 ‘ ; .'J,-.

mc:alandethmc dxvcmty grounded ﬁrmlymthexe@canonalmssmonandmoﬂmrvalusof

constitutional szgmﬁmce " Pla::mﬂ's would have ﬂns Com't put alt of that to one sxdc, and pro-

Ly

bt Althou;,h mstmmons of hlghet edumhou have a compelling m in achieving
educational diversity, amici recogmzethatthcsirengthofthatmtmst,mand of itself, will not
justify every possibie practice or policy for taking race into account. Specifically, the means an
institution adopts must be namrowly tailored to achieving the compelling interest. See Adarand
Constructors, Inc. v. Pena, 515 US. 200, 227 (1995); Bakke, 438 U.S. at 315 (Powell, 1.). Amici
vaeﬁothcpam&s,whoaremvresteepedmtheﬁctuzlrword,thespec)ﬁcqn%nonwhetherthe
Umvemtyomehgmsadm;ssmnspmcwsmsaﬂsfy:henmowmﬂomgpmng, In conducting
this inquiry, however, it is impostazit to recogmzcﬂxatﬁleprogmmat:ssucmBaInbewasﬂzwed
nozbecauseracewastakenmﬂoaccountata&butbecammn—mmontysmdmtswm“fm
closed from all considsration” fora. fixed number of seats for no Teason other than tace. Id. at
318. SeealsoJolmsonv TrampomnonAgqu 480US 616, 636-38 (1987). Thus, so long as

15
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hibit cutright any and all consideration of race in student admissions. As the next section dem-
onstrates, there is no legal basis for such a prohibition.

n. TheSnpremeCourtHasNotDeparﬁedhomWsRecognmonThatDwmxtyln
Higher Education, Incinding Raual And Ethuic Diversity, Is A Compelling Interest.

Iuaneﬁ'orttoescapeﬂ)eﬁmeofﬂleComsholdmgmBcheanthonmngﬂm

consxdamonofmccmadzmssxons,seeﬁSUs at320 and Justice Powell’s controlling opinion

sanctioing the pursait of'mal and ethnic dwcrsxty, see id at'311- 15, plaintiffs rest their claim -

ultimately on the proposition that swbsequent Supreme Cowrt decisions have departed from
Balkke and bave estzblished that remedying identifiable discrimination is the only compelling in-
terest _}ustxfymg consideration’ df ‘race m govemmcnml de(nsxon& This contention not only en-
tirely ignores the empirical emdcncc and. longstzmdmg experience of educators discussed above,
but also is unsupponadbythc Court’s decmons.

R S BT .
Tobegmmth,plamtlﬂ's clamthz:reoentcas&swtabhshthz:govcmmemmay
zl, .

oonmdermce onlyfur“mn—medxal msons wmplymcorrectasamatteroflaw See,S‘Imvv

‘«\

Reno, 509 U S. 630 646—47 (1993) (only thc a:cmve ase of race in red:smctmg oﬁ‘ends con~

stmzuona] nonns) leler v Jafmsan, 515 US. 900, 928—29 (1995} (O’Connor, J comun‘mg)

(oongrmonal dxstnct- vahd evcn though race may weH have been oonsxda'ed n thc redistrict- *

" "l

mg ptoc&ss”), see dso W“zzmr v. Pa‘ers 37 F.Sd 916 919 (‘ith Ci- 1996) 15 The decision

) '

TR R I R T R T g T
an educational institution gives a “competitive cansideration” of race, its admissions policy does
not msgrss constitytional nontns,’ See Bakke, 438 U.S. at 313, 320.

It is.easv to seewhyﬂze consideration of race mnnotbestmﬂyhmmdtoreme-
dial contexts. For.example, a Jaw ‘enforcement agency surely could take race into account in
choosing which officer to use to infiltrate 4 criminal group whose members are all of the same
race. Cf. Wygamt v..Jackson Bd ;of Educ. 476 .8.:267, 314 (1986) (Stevens, J., dissenting).
Following similar logic, the.Seventh Circuit in Witimer specifically rejected the argument that
the Supreme Court has ‘established in dicta that: only remedial objectives can support race-
lnﬂucnwd dems:ons See 87 F.':’ud at 919, As Chlef Judge Posner acplamed for the comt, “[ijt is

Jﬂm‘l,,. ¢

: :';‘1_6‘: i
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plaiuﬁﬂ’spﬁncipallyrclyonfn;thisdéim,'avofkichnondn JA. Croson Co., 488 U.S. 469
(1989), simply does not speak to Bakke’s discussion of diversity. The only governmental interest
asserted in that mewas_mmedfingpastdisaﬁninaﬁonin government conrract.ing,}and the Court
in Croson said nothing about thé validity of diversity as a govermnental interest.

Moreover, :cvcn 1fCroson had mvolved an asserted governmental interest mw di-

- ,‘vasmy,,the ooutext ofgove;:mnmt constmctmn contracts dx&‘ers in cmc:a]ly mportant respeets

from the oontextofhlgher education. SeegmallyAkhﬂAmar&NeelKumarKatyal,Bakke S
Fate, 43 U.CL.A L. Rev. 1745 (1996). First, the governmental interest in mamtaining and im-
pmvmg madways, wlule mq)ortam, is not eqmvalent to the governmental interest in mmmmmng

and mmproving thc quahty ofAmmcm hzgher educanon. See, e.g., Brown v. Board of Educ.,

: 347 U.S. 483, 493 (1954) (“‘[E]ducanon is pf,ﬁ']aps themost important funcnon of statc and local

govermnents ) Plyler v Doe 457 U S. 202 221 (1982) (explammg that education is not
“merely some govemment ‘b&mﬁt’ mdlsungmsbable from other forms of social welfaze legisla-
uon") Second, as shown above thcre 1s a dzrect connscton betwem educauonzl éxversny apd
advmcmgﬂ:ecwtral goals ofhlghereduca:nun, wh:ledxvemtymgovemmen: commctmg has
1o bcarmg on the quahty ofmadwork See J.A. Cmson Co., 483 U.S at 512-13 (Stevens, J.,
ooncmmxg) Fmany ml:ke m govemment conu-actmg, there are addmonal constitutionally sig-
mﬁmtvalumtbatarefurthﬁedbythemdmonof malandethmcd:versntymﬂlcadnus-
sions m namely thc prmvauOn of educators autonomy and the promohon of the market-

place of ideas. Seesupra§LC

not a8 if the rectification of past dxscmmnatmnhada logical or equitable priority over other le-
gmmanegoalsthatdzscmmnanonm;ghrsewe. Id. The coert thus held that prison boot camps
mayconsxdcrmeemhumgsecmtyguzrds,onthcbassofaxpmmnmonythatthehnmgpol-
lcypmmmedthesnooesofthebootcam;;progxm Seezd'.at920-21

17
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To be sure, Croson and other decisions reject interests other than attaining diver-
s&yﬂlathavcbemoﬁ‘etedinsuppoaofraoe-basedgovm decisions, such as the broad goal
of alleviating societal discrimmination and the idea of providing racially-defined role-models for
minarity youth, See J4. Croson Co., 488 U.S. at 497-99; Wygan, 476 U.S. at 274-76 (phural-
ity); id. at 288 (Q°Connor, J., concaring). Those objectives, however, bear no necessary relation
to the: goal .of dzversilymlngher edneation; as Jostice Powell recognized in Bakke. Compare
Bakke, 438 U.S. at 307-310 (Powell, 1.) (remedying secietal discrimination is not compelling in-

terest), with id. at 311-14 (atteining diversity m higher education is compelling interest). See

Wygarz, 476 U.S. at 288 n." (O’Connor J concunmg) (“The goal of pmvxdmg ‘role models’

discussed by thc oourt.» below should not be conﬁxsed vmh the very d1fferen1 goal of promoting
maldw&mxyamongthefacnlty”). o |

Subsequent dem&ons, m fact, only have reaffirmed the ooncluswn that ataming
dxvetsny in hxgher edm.anon isa compellmg govemment mterest In Me&o Broadcasung; Inc. v.
FCC, 497 U.S- 547 (1)90), avermlled an\orlza-growzds Aa'amnd Constmdars. Inc. v. Pena, 515
US 200 (1995) ﬂzeComtmIBdBaIcke ﬁthhepmposmonﬂzat“a ‘d:verse stndentbody conixib-
uting to a ‘robust wcchange Ofld&‘?’ lS a conshﬁmonaﬂy pmmsible goal on wiuch a race-

conscious umversxty adm;mxons pmgxam may be predxcated. Id 21 568;'® see Wygam, 476US.

e Adarand overruled Metro Broadcasting only msofir as the latter applied a stan-
dard of intermediate scrutiny, instead of strict scrutiny. See Adarand, 515 US. at 227. Conse-
queatly, Adarand does not affect Metro Broadcasting’s discussion of Bakke, or its support of the
govmmmismmmn&dumgmemlssmngmcaﬁhcmmﬁmhmmceofthegoﬂ
of diverse programmimg. See 515'U.S. at 258 (Stevens, I, dzssentmg)(“‘l'hcproposmonthat
fostering diversity may provide a sufficient interest fo justify such a program is zo? inconsistent
with the Couxt’s holding today —'indeed, the question;is not remotely presemted in this case — and
IdonotwketheConItsop:mqntodnnnnshtbataspectofomdems;mmMWOBroadmsz—
ing.”). In fact, the dissent in Metro Broadcasting = : upon which plaiotiffs rely — cites Justice

" Powell’s opinion m .Bche for the pmposauo:z thar. “race-consmous measures might be employed

o g:.‘,‘.‘.‘% | . 18 3; |
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at 286 (O’Connor, J., concuyring) (“TAlithough its precise contours are uncertain, a state interest
mthcpmmotxonoframaldxvcrmyhasbeanfoundsuﬂiclmﬂy ‘compelling,” at least in the con-
he:dofhghwednnﬁon,mmppmmcuseofmdmdazmmmm&mm”)
(citing Bakke, 438 U.S. 2t 311-15 (Powell, 1)). Other courts bave followed Bakke in determin-

mg that attainment of recial and etimic diversity in edacation constitutes 2 compelling govem-

‘ment interest. See Smith : Univ. of Wash. Law Seh.; No, 97-335Z (W.D. Wash. Feb. 12, 1999)

{attached at Tab E); Eisenberg v. Monzgomery County Pub. Schs, 19 F. Supp. 24 449, 453 (D.
Md. 1998); Davis v. Halpern, 768 F. Supp. 968, 975-79 (ED.N.Y. 1991). In short, plaintiffs’

claim that Justice Pochl’s oomrollmg analyms in Baldae has been supplanted by dicta in subse-
|. .
qumtcaswmzsapptchmdsﬂzosecasm,andshouldberqected." |

t‘t‘ ;
i

i
The conunued mplemcntauon of Bakke-endozsed admmuns pohu&s by higher

educanonal msummm is a'mcal 1:0 the advancemcnt of ﬁmdamentzl educanonal objectrvw For

'i‘ .o “k bl }"-".--. -+

to further diversity on]y( 1f mce*were one of many. mpects of background sought and considered
relevant to achieving a diverse student body,” thus plinly contemplating the consideration of
race in univessity admissions decisions.in-order to/acliieve diversity. - Metro Broadcasting, 497
US. 3t 621 (0"Connor, T, disseating) (cmngBalcke 433 US. at 314 (Powell, 1.).

17 Theanalyszsmﬂ'opwodv Texas, 78 F.3d 932 (Sth Cir. 1996), was fandamen-
tally wrong. FHapwood’s conclusion that dicta in subsequent Supreme Court opmions mmplicitly
rejects Tustice Powell’s analysis mBaI&e relies murely on language in decisions — and dissents —
thatamplydonﬁaddrwsthcgovemmemalmer&stmdwmsﬂymhxghereducauon See 78
F.3d at 944-48. HopwmdmtsulbmahclyOﬂadamnnmannntbameupremeCourtcase smee
Bakke has accepted diversity as acompcmngsmcmmst umder a strict scmnny analysis.” Id at
944. The salient point, however, is that Justice Powell’s controlling opixion. in Bakke ifself up-
beld diversity as 2 compelling gowmmcntal interest under strict scrutiny, and no subsequent de-
cision has rejected — or even qustmned — his anialysis.. Perhaps most significantly, Hopwood did
not attenpt axy assessarent of me1Mﬁm of racial and ethmic diversity in higher education and
whether those beneﬁts;ustzfy the consxdaaﬁon of*:ace i admissions decisions. See Adarand,
515 U.S at 228 (couts applying ; stnct scratiny nust “carefully examin(e] the interest asserted by
Lhegovemmmt"and ‘theewdenceoﬂ'aedtoshow"thcnseofmzsnecﬁsmy n order “to
distinguish lcgmmane ﬁ:om ﬂlegxmnataus&c of race mgovemnent dec:smnmahng’)

i§.AU
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more than two decades, the nation’s selective colleges and universities not only have made ad-
missions decisions m relimmce (:m Bakke, they have tmplemented outreach dforts, shaped their
financial aid policies, hired facubty, planned curricula, organized student life — in short, they have
madc every fundamental decision an institution of higher education could make — in reliance on
mﬁWMWywp@eM®mammmwy. A retreat from Bakke gow
would seriously dispupt :iheiis:ﬁled expectations /of the many individvals and institutions who
have organiied their affairs around its teachings, see Adarand, 515 U.S; at 233-34 (phurality);
Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 272 (1995), and would severely updermine

the efforts of these nstitutions o provide the highest quality education for all students.

Forthemsomssﬂ:ed,ﬂnsComtshouldhold&va:drvmeh;ghereducanom

,-1; b

mctudmgracxaland ethmc dlvmty_ zsacompellmg govexmmmtal interest.
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